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1. Purpose.......... 
2. Order of Argument n 
3. Scope of Argument. CR 29-1 
4. Improper Argument.. . CR 29-5 
1. Purpose 
A. Summarize facts 
B. Marshal arguments 
C. Focus issues for jury 
2. Order of Argument 
A. Party with burden of proof goes first (usually State) 
B. Opposing party responds and argues 
C. Rebuttal allowed to party with burden 
Marks v St D. Surrebuttal allowed only if State introduces line of 
63 Wis. 2d 769 (1974) argument in rebuttal on which Def had no chance to 
comment 
3. Scope of Argument 
St v Johnson Pe A. Content, duration, and form of argument within Cts 
153 Wis. 2d 121 (1990) i 
yy 5 discretion 
74 Wis, 24 425, 457 
(1976) 
St v Draize 1) Attys sho 
88 Wis. 2d 445 (1979) 
St v Bergenthal 


47 Wis. 2d 668, 681 
(1970) 


j nt 
2) Ct has discretion to determine propriety of argume 


Stv Draize 
88 Wis. 20 445 (1979) 
St v Bergenthol 

47 Wis, 2d 668, 681 
(1970) 


§972.11(0), § 805.10 3) Ct may limit time for argument 


. Guidelines for determining propriety of argument 


Stv Droize 1) Attys may comment on evidence, including 


88 Wis. 2d 445 (1979) 


Stv Cameron . Arguing evidence to conclusion or inference 
2016 WI App 54, 9 19 
370 Wis. 2d 661 


Arguing that evidence convinces Atty and should so 
convince jury 


Sv Bergenthol * Atty must make clear opinion based solely on 
47 Wis. 2d 668, 682 X y 
ine evidence in case 
Embry v St 
46 Wis. 2d 151, 160 
(4970) 
Embry v St Atty may not convey idea that Atty has 
46 Wis. 2d 151, 160-61 undisclosed information 
(1970) 
— Will lead jury to speculate on what was not 


adduced as evidence at trial 


Stv Cameron DA may not vouch for witness or otherwise 


2016 WI App 54, 1 19 express personal belief or opinion regarding 
370 Wis, 2d 661 truth or falsity of any testimony or evidence, or 
on guilt of Def, unless based on the evidence 


St v Weiss Improper to ask jury to draw inference DA 


2008 WI App 72 f 
312 Wis. 24 382 knows or should know is untrue 


St v McGee 2) Atty’s con 
52 Wis, 2d 736, 749 


310 Wis. 2d 138 


St v Pulizzano 
155 Wis. 2d 633 (1990) 


St v Johnson 
153 Wis. 2d 121 (1990) 


St v Hagen 
181 Wis. 2d 934 
(Ct. App. 1994) 


St v Neuser 
191 Wis. 2d 131 
(Ct. App. 1995) 
St v Loomer 
153 Wis, 24 645 
(Ct. App. 1989) 


St v Phillips 
99 Wis. 2d 46, 52 


(Ct. App. 1980) 


Si v Edwardsen 
146 Wis. 2d 198, 213 
(Ct. App. 1988) 


US v Robinson 

108 S. Ct. 864, 869 (1988) 
Griffin v California 
85S. Ct. 1229 (1965) 

St v Hoyle 
2023 WI 24, 4 29 

406 Wis. 2d 373 


8) Attys may discuss legal principles presented in 


4) Prosecution should generally avoid comment on Defs 


b. Three elements must be present for prosecution to 


e Arguments based on syndromes known to DA, 5 
but not commonly known, inappropriate unless 
supported by expert testimony & 


b. Unflattering characterizations of Def permitted if 
such descriptions supported by evidence 


SLNOYIA 


c. Unflattering characterization of opposing counsel is 
improper 


agar 


instructions of Ot 


a. Improper for counsel to make inaccurate statement 
of the law 


b. Improper for counsel to speak for Trial Ct, e.g., as to 
why Ct gave or refused to give lesser included 
instruction 


silence 


a. Rule not absolute 


improperly comment on Defs silence 


Language “manifestly intended to be,” or “of 
such enaracter that tiei a To E NRR 


49103. 
E r | aye SeYRE \ teat 


St v Edwardsen 
146 Wis. 2d 198 
(Ct. App. 1988) 


St v Hoyle 
2023 WI 24 
406 Wis, 24 373 


St v Phillips 
99 Wis, 2d 46, 52 
(Ct. App. 1980) 


St v Johnson 
121 Wis, 2d 237 
(Ct. App. 1984) 


St v Brecht 

143 Wis. 2d 297 (1988) 
St v Adams 

221 Wis. 2d 1 


(Ct. App. 1998) 


St v Sorenson 
143 Wis. 2d 226 (1988) 


Stv Brecht 
143 Wis. 2d 297 (1988) 
St v Fencl 

109 Wis. 2d 224 (1982) 


St v Robinson 
140 Wis. 24 673 
(Ct. App. 1987) 


. When defense counsel focuses attention on 


Defs 


silence, DA may reflect on Def's silence ani n 
violate constitutional rules 


. DA may comment on a victim’s testimony a8 þeing 
“uncontroverted” by the evidence at trial 


Statement should be viewed in context of entire 


record 


When Def makes closing argument, but has not 
testified, State may comment on difference between 


argument and evidence 


g. Pre-arrest, pre-Miranda silence 


e State may comment on Defs pre-Miranda 
silence only if Def not being investigated for 
specific crime, no arrest made, and reasonable 
person would not conclude that contact was 
coercive or that Defs freedom of action was 


being limited 


h. Post-arrest, pre-Miranda silence 


e If Def testifies, State may comment on post- 
arrest, pre-Miranda silence 


e If Def does not testify, State may not comment 
either on Def’s post-arrest silence, or on Def's 
pre-arrest silence if contacts were coercive, Def 


St v Wulff 
200 Wis. 2d 318 

(Ct, App. 1996) 

rev'd on other grounds 
207 Wis. 2d 143 (1997) 


Sit v Wolff 
171 Wis. 2d 161 
(Ct. App. 1992) 


St v Smith 
2003 WI App 234 
268 Wis. 2d 138 


US v Solivan 
937 F2d 1146 
(6th Cir 1991) 


St v Banks 
2010 WI App 107, 124 
328 Wis. 2d 766 


St v Burns 
2011 WI 22, 1 49 
332 Wis. 2d 730 


St v Holt 
128 Wis. 2d 110 
(Ct. App. 1985) 


St v Guzman 
2001 WI App 54 
241 Wis. 2d 310 
St v Seeley 

212 Wis. 2d 75 
(Ct. App. 1997) 


e When Def chooses to give police a version of 
events poat-Miranda, and leaves out significant 
facts, this evidence can be used to impeach Defs 
credibility without running afoul of due process 
and 5th Amendment rights 


5 


5) Improper for a prosecutor to refer to possible penalties 
in closing argument 


6) Cts have developed “invited reply” or “measured 
response” rule to apply to prosecutor's remarks to 
determine whether they are reasonable response to 
defense counsel’s attacks 


7) Conviction will not be lightly overturned on basis of 
prosecutor's comments standing alone, but must be 
viewed in context of total trial 


L wouanusta)\ sotowanzunr\ soian 


8) Attys should not make closing arguments calculated to 
incite passions and prejudices of jurors or appeal to 
jury to act as conscience of community 


9) Due-process violation for a prosecutor to comment on a 
Defs failure to consent to a warrantless search 


10)Test for whether a prosecutor's statements necessitate 
a new trial in the interest of justice is whether the 
statements “so infected the trial with unfairness as to 
make the resulting conviction a denial of due process” 


4, Improper Argument 


A, Objection 


ARGUMENTS 


St v Hagen K i ‘ 
eo C. Ct must give curative instruction 


(Ct. App. 1994) 


objection to 


Perey D. Def must move for mistrial to preserve 
236 Wis. 24 537 improper argument 
ii E. Error not preserved unless record of improPe™ 
(Ct. App. 1989) remarks 


1) Sufficient record can be made 


a. By transcript of arguments 


b. By stipulation of counsel 


ection 


c. By Ct reconstructing statements to which obj 


made on record later 


ge jury nullification 


St v Bjerkaas F. Defense may not ur} 


163 Wis. 2d 949 
(Ct. App. 1991) 


CR 30; JURY INSTRUCTIONS 


1. General Principles Governing Giving of Instructions . 
2. Instructions Conference ............ EIEI | 
8. Defense-Requested Instructions .. 

4. Lesser Included Offenses ...... 

5. Instructions re: Presumptions . 

6. Party to Crime Instruction. 

7. Falsus in Uno.. 

B: NPDU e Rehan 

9. Multiple Counts... 

10. Instructions Following Final Argument „ns... 
11. Instructions After Commencement of Jury 


Deliberations..........-.-.-- 


12. Discharge of Jury on Deadlock . CR 30-12 


1. General Principles Governing Giving of 


Instructions 
S EE A A. Ct has wide discretion as to instructions and the 
S810ia 21156 authority to modify the language of pattern 
St v Waites instructions 


158 Wis. 2d 376 (1990) 


However, use caution when modifying pattern instructions 


St v McAdory 

2021 WI App 89, 1 49 5 ee 

400 Wis. 24 215 because of painstaking effort to accurately state law and 
provide uniformity 


B. Purpose of jury instructions 


St v Neumann 
2013 WI 58, 189 EFA 
348 Wis. 2d 455 

St v Bryzek 

2016 WI App 48, 18 

370 Wis. 2d 237 


e reasonably 


g ; F 
Aa Stu Dyleski C. Ct need only give instructions evidenc 
s 154 Wis. 2d 306 a 
°F (Ct, App. 1990) requite 
2 
St v Herrig 1) Ifinstructions adequately explain law applicable to 
165 Wie. 24 207 facta, not error to refuse to use specific language 
(Ct. App. 1990) 5; 3 
requested by Def 
2) Recommendations of Criminal Jury Instruction 
Committee persuasive, not binding, authority 
St v Kramar, 3) Error to instruct on issue evidence does not support 
149 Wis. 9A 767 (1980) 
4) Error to refuse to instruct on issue raised by evidence 
Stv Seymour 5) Error i stive if alternative acts each 
183 Wis: 24 683 (1904) 5) Error to instruct in disjunctive 
constitute a separate offense 
Deprives Def of unanimous verdict 
SAh 6) “Search for the truth” language in Wis JI-Cr 140 
387 Wis. 24156 reasonable-doubt instruction does not 
unconstitutionally lower prosecution’s burden of proof 
below reasonable-doubt standard 
972.106 re i 
FA) D. Ct must send complete set of written instructions on 


burden of proof and substantive law to be applied in 
case to jury room 


Recommendation Provide all final instructions in writing to jury 

St v Pete 

h E E. Def should be present, in open Ct, during the giving 
of jury instructions 


(Ct. App. 1998) 


Includes reinstruction and s i ions afte: 
: upplemental 
jury deliberations have commenced oo ONS after 


2. Instructions Conference 


A. Informal conference 


§ 805,13(3) 1) Inchambers or outside Presence of jury 


aw 


CLOSING 
ARGUMENTS 
8 
S 
Ss 
= 


§ 805.13(3) 2) In presence of Attys and Def, unless Def wai 


) presence 
§ 805, 13(3) 3) After close of evidence 

St v Camacho riny | 

nE B. Formal instructions hearing | 


1) On record 
G 


2) Outside presence of jury | i 
|! 
3) Summarize and outline discussions at informal | 
conference i 
$972.06) 4) Specific instructions must be requested in writing, 4 
signed by party or Atty, and filed with clerk unless Ct 
directs otherwise 


§972.10(5) 


§ 972.10(5) 


Stu Koch 
144 Wis. 2d 838 (1988) 


7) Determine exhibits to go to jury 
sion 


Recommendation 
See Jury Management, CR 24, for discus 


Sto Kunte ©. Ct must inform counsel of changes made to, once 

poe Be Yes cts instructions following jury instruction conferen 
and before delivery to jury 

i 


Failure to do so subject to harmless-error analysis 


St v Harvey 
2022 WI App 60 
405 Wis. 2 332 
3. Defense-Requested Instructions 


A. Evaluate instruction by viewing evidence in light 


Si v Johnson 
most favorable to Def 


2021 WI 61, § 17 

397 Wis. 24 633 

-St v Mendoza 

80 Wis. 2d 122, 152-53 


977) 
Ross v St 
61 Wis. 2d 160, 172-73 


226 Wis. 2d 398 

(Ct. App. 1999) 

pa 1) Without weighing the evidence, Judge must examine 
App 90 whether there is enough evidence that a reasonable 

aff'd in part, rev'd in part jury could find self-defense 

2021 W161 

397 Wis. 24 633 


p of 
‘Stu Stietz A R > P a 
BEN” ee 
that evidence is weak, insufficient, 


375 Wis. 2d 572 a 
ab 


Mathews v US 
108 S. Ct. 883 (1988) 


CR 30-4 
(2024) 


B. Theory of defense 


St v Coleman 
206 Wis. 2d 199 (1996) 1) Warranted when 
St v Gonzalez 

2010 WI App 104, 1 17 

328 Wis. 2d 182, 

rev'd on other grounds, 

2011 WI 63 \ 
335 Wis, 2d 270 \ 


a. Defense relates to a legal theory of a defense, as 
opposed to an interpretation of evidence; 


b. Request is timely made; 


c. Defense is not adequately covered by other 
instructions; and 


d. Defense is supported by sufficient evidence 


=. mee 2) Judge not to weigh evidence; only slight evidence 
bed hey required to create a factual issue and put defense 
before the jury 
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Leboltet muriti 


Jess than. that | 


Crime less serious if maximum penalty 


f 
F St v Davis 

pase prescribed for greater offense 

190 Wis. 2d 155 

(Ct. App. 1994), aff'd, 

199 Wis. 2d 575 (1996) 

SoSo 3) Crime that is same as one charged except Lean 

recklessness or negligence instead of crimina in 
§ 939.664) 4) Attempt to commit crime charged 
5) A crime specified by § 939.66 
$959.65(4m) a. Crime of failure to timely pay child support under 
§ 948.22(3) when crime charged is failure to pay 
child support for more than 120 days under 
§ 948.22(2) 

a b. Crime of attempted battery when crime charged is 
sexual assault, sexual assault of a child, robbery. 
mayhem or aggravated battery, 0r attempt to 
commit any of them 

pecs) c Crime specified in § 940.285(2)(b)4- or 5. (subjecting 

“individual at risk” to abuse) when crime charged is 
speci § 6) (battery), § 940 225(1), 

§ 939.66(6c) 

§939.66(6e) 

§939.66(7) 

St v Jones 

228 Wis. 2d 593 

(Ct. App. 1999) 

St v Martin 

156 Wis. 2d 399 

(Ct. App. 1990) 

St v Muentner 

138 Wis. 2d 374 (1987) 

CR 30-6 


(2024) 


St v Johnson 
2021 WI 61 
397 Wis. 2d 633 


St v Sarabia 
118 Wis. 2d 655 (1984) 


St v Sarabia 
118 Wis. 2d 655 (1984) 


Clark v St 
62 Wis, 2à 194 (1974) 


Stv Fleming 
181 Wis. 2d 546 
(Ct. App. 1993) 


C. Instruction on les! 


St v Myers 
158 Wis. 2d 356 (1990) 


2) Next, viewing in light most favorable to de 
must weigh whether there is some evidence | b 
a reasonable jury could acquit on the greater offense 


and convict on the lesser offense of orisa tie 
Laie, Hite OaE 78 


3) Not near-automatic inclusion of all lesser included 
offenses 


4) When Def presents wholly exculpatory evidence and 
requests lesser included offense instruction, Ct must 
reject wholly exculpatory testimony and apply tests to 


remaining evidence 

I ser but not included offense 
improper 

1) Deprives Def of right of notice 

2) Violates procedural due process 


D. Who may request lesser included offenses 


1) State 


Stu Kuni 
160 Wis. 2d 722 (1991) 


Carella v California 
109 S. Ct. 2419 (1989) 


St v Childs 
146 Wis. 2d 116 
(Ct. App. 1988) 


St v Schleusner 
154 Wis. 2d 821 
(Ct. App. 1990) 


ense only if concludes 


or included off z 
osult in unanimous 


8) Jury considers loss 
that further deliberations will not r 
agreement on charged offense 

se instruction when 


4) Failure to give lesser included offe 


arranted generally requires reversa! 


5. Instructions re: Presumptions 


A. Mandatory presumptions 
ement if 

1) Those which instruct jury it must find an elemen! 
State proves certain predicate facts 


2) Relieves State of burden of proving element, if 
predicate facts established 


3) Impermissible 


a. Overrides presumption of innocence 


b. Invades fact-finding function assigned exclusively to 
jury 


B. Ct may give ordinary and common meaning of 
undefined term in statute 


Jury then determines whether conduct fits definition given 
C. Permissive inferences 


1) Allows, but does not require, trier of fact to find 
element of crime from proof of another fact 


a, Permitted inference must be rationally connected to 
proven fact and be more likely than not to flow from 
proven fact 


b. Underlying facts must be proved beyond a 
reasonable doubt 


2) Jury must be instructed to independent! 
eria ently assess 


$ 


$ 939.0501), (2) 6. Party to Crime Instruction 


Harrison v St 


t as to commission of crime b; 
E ean Gorn A. Ct may instruct as y 


principal, aider and abettor, and conspirator 


Holland v St 


1) Such instruction not violative of constitutional right to 
91 Wis, 24 134 (1979) 


unanimous verdict 


Ao oS 2) No requirement, constitutional or otherwise, that jury 
hee must unanimously agree as to alternate ways crime 
k 161 Wis. 24 616 can be committed 
(Ct. App. 1991) 
o OA 3) In felony murder situation, if party to a crime 


eters tro instruction given for underlying offense, it is redundant 


to repeat it for the homicide 


7. Falsus in Uno 


St v Long A. Instruction has generally fallen into disfavor 
2002 WI App 114 


255 Wis. 2d 729 
St v Lagar 

190 Wis. 2d 423 
(Ct. App. 1994) 
Wis JI-Cr 305 


1) Mere discrepancies likely attributable to d 
memory or mistakes not grounds for s 


2) To be given only if Trial Judge finds s 


Could be appearance, demeanor, 
between witnesses, inherent 


8. Venue 


If venue disputed Ctm st 
pai sic 


ne 


5 9. Multiple Counts 


A. When facts do not overlap 


Cautionary instruction required that advises aD ef 


Peters v St 

opaa cere) cannot use evidence relating to one charge in 
503 F2d 543 guilty of another charge 

(7th Cir 1974) 

Wis JI-Cr 484 B. When facts do overlap 


1) Cautionary instruction not required 
2) Instruction requires that 


a. Each count charges separate offense 
separately 


b. Bach count must be considered 


c. Question of Defs guilt or jnnocence on one count 


ct on oth 


St v Hubbard 
2008 WI 92 

313 Wis. 2d 1 

St v Gordon 

2002 WI App 53 

250 Wis. 2d 702 

rev'd on other grounds 
2003 WI 69 

262 Wis. 24 380 

‘St v Grody 

175 Wis. 2d 553 

(Ct. App. 1998) 


Wis JI-Cr 520 


Quarles v St 
70 Wis. 24 87, 90 (1975) 


Mead v Richland Ctr 
237 Wis. 537, 540-41 
(1941) 


Quarles v St y 
70 Wis. 2d 87, 90 (1975) 


11. Instructions After Comme 
Deliberations 


1) In conformity with common, approved usage, and 


2) Correctly states the law, and 
3) Supported by facts properly before jury 


B. Supplemental instructions on jury agreement 
(Use of term “Allen 


1) Used when jury unabl 


$972.01 


Recommendation 


12. Discharge of Jur: 


y on Deadlock 


to agree 


A. Ct has authority to discharge jury if unable 


on verdict 


B. Supplemental instruction on jury agreement (Wis 
Jl-Cr 520) should be given before determining jury 


deadlock 


Verdict Conference ... 
Form of Verdic 
Return of Verdict... 
Jury Nullification .. 


1. Verdict Conference 


A. Informal verdict conference 


2. Form of Verdict 


1) Conducted jointly with informal instruction conference 
2) In chambers or outside presence of jury 


3) In presence of Attys and Def, unless Def waives 
appearance 


4) After close of evidence 


Formal verdict hearing 


1) Conducted jointly with fo 
2) On record 
3) Outside presence of jury 


4) Summarize and out! 
conference 


5) Ct must rule as to form a 


a. Objections 


A. General verdict i 


B. Special verdict 


sted 


2) When venue conte! 
roved beyond a reason: 


rae ble doubt, 
44 Wis, 2d 486 (1969) a Nee must be p al 


b. Separate jury instruction required 


Wis JI-Cr 480 


er included offenses 
1) Instruct jury how to consider verdicts when lesser 
included offense submitted 
a. Jury first to consider charged offense in complaint 
or information 


cluded offense only if 
will not result 


ged offense 


b. Jury to consider lesser in 
concludes that further deliberations 


in unanimous agreement on char} 
Bates. +o A 
le modes of commission 


i Datniytzis 


3. Return of Verdict 


St v Behnke A. Counsel must be present, bec: 
SUA. oe T RTD is critical stage, unless Def knowingl: s 
voluntarily waives right to counsels presence 


B. Establish identity of foreperson or presiding juror 
(if not already known) | 


1) Inquire of foreperson whether verdict reached 


2) Direct foreperson to hand verdict to clerk or Bailiff for | 
delivery to Judge 


C. Examine verdict to see whether properly executed 
and in proper form 


Harris v Rivera 
102 SCt 460 (1981) 


Stv Thomas 
161 Wis. 2d 616 
(Ct. App. 1991) 


St v Hughes 
2001 WI App 239 
248 Wis. 2d 133 
St v Johnson 
184 Wis. 2d 324 
(Ct. App. 1994) 


eponj 2 Unanimity 
E 2003 WI 72 
| 262 Wis, 24 506 
St v Thomas 
161 Wis. 2d 616 
(Ct, App. 1991) 
a All jurors must agree to verdict and be unanimous 
as to ultimate issue of Def's guilt or innocence 
eg b. Unanimity not required re: alternative ways in 
Bis Wis 24 965 which crime committed, EXCEPT 
Ste 
2000 WI App 121 
287 Wis. 24 418 
te e Unanimity required when statute uses 
(1994) quired when 8 
al alternatives to define independent offenses 


D. Verdict to be read aloud by Ct or clerk 


E. Polling ji 
jury :, A 


St v Wojtalewiez 
127 Wis. 2d 344 
(Ct. App. 1985) 


St v Behnke 
155 Wis. 2d 796 (1990) 


St v Raye 

2005 WI 68, 11 34, 35, 
45, 281 Wis. 2d 339 
USv Williams 

819 F34 1026, 1033-34 
(7th Cir 2016) 


2) Inquire of each juror, individually, whether verdict _ 
read was, and is now, juror’s verdict 


a. ‘Tests whether uncoerced unanimity of verdict exists 


b. Bach juror takes personal responsibility by stating 
publicly that juror agrees with announced verdict 


8) Ifa juror disavows the verdict, discontinue the polling. 
Ct has options: 


a. Return jury to the jury room for continued 
deliberations, 


b. Ifjuror’s response is ambiguous, Ct may inquire of 
juror further, or 


c. Declare a mistrial 


4) Ifeach juror confirms verdict, Ct finds verdict 
represents true verdict of jury 


2) Discharge jury 
G. Request motion for j 
prevailing party 


1) Rule on motion 
a, With finality, 


_H, Enter judgment 
1) Tf guilty 
a. Enter judgme 


D 


ct to any additional rulings 


b. Judgment subje 
e On opposition to motion for judgment on verdict, 


or 


e Onother postconviction motions 


a ey i c. Verify prior offender status 
(Ct. App. 1994) 
2) Ifnot guilty 


a. Enter judgment of acquittal 


b. Discharge Def from terms of bond 


4, Jury Nullification 


CR 32 
IMPEACHING JURY VERDICT 


1. 
2. 
3. 


General Rules .....scccssseseseseeneereeereeeesseeserereeeecensece CR 32-3 
Evidentiary Hearing...........::ss:sssssecssesersneeeseeeee OR 82-5 
Instances of Misconduct .........sssesesseesereneseeeneesereee CR 32-6 


IMPEACHING J ERECT 


A 


1. General Rules 


906.06(2) A. Juror may not testify to matters affecting juror’s 
mind, emotions, or mental processes influencing 
juror to assent or dissent to a verdict 


Peña-Rodriguez i ici 

ke Coe 1) Rule fosters public policies 
137 SCt 855 (2016) 

Sv Wels 

190 Wis. 2d 677 (1995) 

St v Messelt 

185 Wis. 2d 254 (1994) 


. Discourages harassment of jurors 


Anderson v Burnett Cty 
207 Wis. 2d 587 
(Ct. App. 1996) 


St v Messelt 
185 Wis. 2d 254 (1994) 
St v Shilleutt 

119 Wis, 2d 788 (1984) 


St v Poh 
116 Wis. 2d 510 (1984) 
St v Marhal 

172 Wis. 2d 491 

(Ct. App. 1992) 


Castaneda v Pederson 
185 Wis. 2d 199 (1994) 


. “Extraneous is both not of re 


. The level of “preju 


cord and beyond jurors 
general knowledge and accumulated life 


experiences” 


dice” under § g06.06(2) that 
to testify so as to impeach a 


would permit juror 
ary to impeach 


verdict is lower than that necess: 
verdict 


“Outside influence” is on 
outside by third party 


e imposed on jury from 


e Juror’s bias, prejudice or subjective mental state 
generally not considered extraneous information 


or “outside influence” 


Based on above, not competent evidence if jurors 
misunderstood a verdict question, misunders 


the effect of jury’s ruling, assented because of 
ot their true belief 


fatigue, or claim verdict was ní 


pee) 7) Juror cannot testify, as part of 


Warger v Shauers Res ate 
eee seni abi 
made during deliberations 


2. Evidentiary Hearing 
A. Preliminary procedure 


Senet : 1) Affidavit(s) admissible under § 906.06(2) must be filed 
oo ete sofia) to make preliminary showing of entitlement to hearing 
289 Wis. 24 750 

St v Marhal 

172 Wis. 2à 491 

(Ct. App. 1992) 


Ar oa NEE a. Tobe admissible, proffered evidence must be 


08 a 2d es competent under § 906.06(2) 


2) If affidavits not admissible 


deny motion 
St v Eison B. If the affidavit of juror 
Ns at eee) evidence indicates both 
facts that would requii 


1) Ct must make clear fi 


C. Conducting hearing 


Ae Hae Alger 1) Issues at hearing which 
ios Wis. 24 734 (1982) findings about are 
v 


Which, if any, jurors were present 


s informed of 


ay 


£ Whether jurors not present we! 


statement i 
il 
facta about statement that w 
i Other relevant facts about state eae ste 
| © esist Trial Ct to assess prospect ol 


other 
p “i 1 t determine whe' 
St v Broomfield 2) At conclusion of hearing, Ct ALE aida 
fi 225 Wis. Bd 465 (1999) arty seeking to impeach verdict has ¢ 
St v Searcy N 
$ 2006 WI Anp & hurdles 
i soon Sioa 
der 
d Castaneda v Pederson a. Proffered ovidenco must be competent unde 
ESME Pe GES § 906.06(2) (based on same standards a: 
preliminary showing) 
Stv Searcy b. Proponent of juror’s lestnay has clear, 
mapdnh a isfactory, and convincing burden 
aera satisfactory, an 
St v Heithemper 
196 Wis. 2d 218 
(Ct. App. 1995) 
Anderson v Burnett Cty c. Evidence must show prejudice, which is determined 
207 Wis. 2d 587 by 
(Ct App. 1996) 
Afier Hour Welding * Nature of the matter 
v Laneil Mgmt Co 
108 Wis. 2d 734 (1982) 
etane. e Iflack of juror candor is issue, either subjective 
Arae: 24 305 OP) or objective bias may suffice 
Bittner v American * If extraneous information is issue, objective bias 
epee is standard: probable effect on hypothetical 
(Ct. App. 1993) average juror 
rev'd on other grounds 
194 Wis. 2d 122 (1995) 
Ae A D. Only Judge can question juror, but Attys may 
(Ct App. 1997) submit written questions 
rev'd on other grounds 


223 Wis. 24 270 (1999) 
8. Instances of Misconduct 


St 
Bee Dies ane A. False and misleading answers (lack of juror candor) 


CR 32-6 
(2022) 


Johnson v Agoncillo 
183 Wis. 2d 143 
(Ct. App. 1994) 

St v Olson 

179 Wis. 2d 715 
(Ct. App. 1993) 


St v Broomfield A 1 € or 
223 Wis, 2d 465 (1999) material question on voir dire, and, if 
St v Delgado 

215 Wis. 2d 16 80 

(Ct. App. 1997) 

rev'd on other grounds 

223 Wis. 24 270 (1999) 


b. Whether it is more probable than not that under 


facts of case juror was biased against moving party 


(statutory bias, subjective bias, or objective bias) 


factors in reviewing both 


2) Ct must consider following 
parts of Wyss test 


a. Did question a 
matter to be 


. Were response 


St v Foucher 3) 
227 Wis. 2d 700 (1999) 


i i ct b; 
B. Specific instances of alleged juror misconduct by 
lack of juror candor 


1) Juror referred to Def's race 


tual content and 8° 


a. Statement lacked sufficient fac 
dmissible under 


was not extraneous; thus, not at 
§ 906.06(2) 


St v Shilloutt 
119 Wis. 2d 788 (1984) 


The rule of testimonial incompetence of jurors must 


Anderson v Burnett Cty b. 1 

O e 1080), give way when shown that juror prejudice regarding 

Stu Marhal race, national origin, religion, etc., is of such 

i Wis, 24.491 magnitude as to constitute an obvious default of 

wisest! justice or when fundamental fairness is violated 

AEN erberi 2) Juror referred to Atty’s religion, Atty’s defense of 
motorcycle gang, and Atty’s involvement in suicide of a 


108 Wis. 2d 734 (1982) 
Judge 


a. Case remanded to Trial Ct for hearing 


C. Presentation and consideration of extraneous 


information 
St v Faucher Š 
e ny eo) 1) Extrancous information reaching jurors is not part of 

evidence and may undermine verdict 
Stv Broomfield 
225 Wie. 24.465 (1999) 2) eed ore evidence prejudiced jury is 
St v Messelt question of law and considered í fro: jecute 
185 Wis. 2d 254 (1994) bias standard en ohi a 
ad 
bi è < 
D, Specific instances of alleged juror misc Å 
to extraneous a misconduct due) 
bots aa Py 

Stv Poh 
116 Wis. 2d 510 (1984) 
Castaneda v. 


Pederson 
185 Wis, 2d 199 (1994) 


Bittner v 
Amer Honda Motor Co 
181 Wis. 24.93 
(Ct. App. 1993) 
rev'd on other grounds 
194 Wis. 24 122 (1995) 


3) 


. Wis Supreme Ct held information was « 

because not of record and not part of juror’s ral R 

knowledge and was improperly brought to attention ot 

of jury 2p 
b. Based on totality of circumstances, Supreme Ct 


found information to be potentially prejudicial and, 
thus, a new trial was ordered on damages 


Juror took unauthorized view of accident scene and 
told other jurors that accident could not have happened 
without plaintiffs contributory negligence 


a. In seven-week trial with many experts, this one 
remark said to have little weight on hypothetical | 


average juror | 


In sexual assault pro 
knew of Defs prior 
not admitted in e 
extraneous matte: 


a. Ruled that § 90 


dence 


mvineing evi 
conduc 


Heged mis 


e By clear, satisfactory, and co 
wire atatemente made or did al 


occur? 
Stv Faucher i A A i 
e Ifyes, does information constitute prejudice 
227 Wi yes, Spee 
aa ee) requiring reversal based on an ‘objective bias test 
only 
<n We, Lis ns a) 5) In medical malpractice case, several jurors failed to 
(Ct. App. 1994) respond during voir dire to inquiry regarding opinions 
about effect of medical malpractice awards on health- 
care costs, and another juror failed to reveal that 
juror’s father was a physician. During deliberations, a 
‘nurse said she feared a finding of negligence woul 
come back and haunt her 
a. Ct of Appeals affirmed Trial Cts finding that juror 
affidavits of discussions during deliberations were 
not competent evidence 
Siv Marhal 
172 Wis. 2d 491 6) jurors, before 
(Ct. App. 1992) d Def “should 
cos Wie 2A 1 
223 Wis. 2d 465 (1999) 
St v Faucher 
227 Wis, 2d 700 (1999) 


§ 971.041) 


St v Anderson 
2017 WI App 17, 1 30 
374 Wis. 2d 372 

St v Soto 

2012 WI 93 

343 Wis. 2d 43 

See CR 13, Sec. 1.A 


§971.04(1)(b) 
May v St 
97 Wis. 24 175 (1980) 


§ 971.04010) 
St v Tulley 

2001 WI App 236 
248 Wis. 2d 505 
St v Harris 

229 Wis. 2d 832 
(Ct. App. 1999) 
St v David JK 
190 Wis. 2d 726 
(Ct. App. 1994) 


§971.04(1)(4) 
St v Carter 
2010 WI App 37 
324 Wis. 2d 208 


§ 971.04(1)(e) 


St v Peterson 
220 Wis. 2d 474 
(Ct. App. 1998) 

St v McMahon 
186 Wis. 2d 68 


CR 33: DEFENDANT PRESENCE/DISRUPTI 
wM 

1. Presence of Defendant iE 

2. Physical Restraints. x 

3. Uniformed Security Personnel... 


1. Presence of Defendant 


A. Def must be present in Ct, either personally or by 


rm 


ee... CR 33-6 


telephone or live audiovisual means 
1) At arraignment (§ 971.04(1)(@)) 


2) At a plea hearing 


3) At trial 


4) When jury being selecte: 
voir dire 


5) At any eviden 


6) At jury view 


St v Alexander 
2013 WI 70 
349 Wis. 2d 327 


§ 971041) 


§971.04(1)(@) 
St v Koopmans 
210 Wis. 24 670 (1997) 


St v McReynolds 
2022 WI App 25 
402 Wis. 2d 175 
pet for rev denied 


§971.04(1)¢h) 
St v Delgado 


‘St v Alexander 
2013 WI 70 
349 Wis. 2d 327 


colloquy 
a. Def need not be pr ; ers for eee 
with jndividual juror about bias 
after trial is underway; Ct should 
z heir and 
e Whether absence of Def will thwart a “fair an 
just hearing” 
e Whether Def can meaningfully participate 
Whether Def can gain anything by attending 
e Whether presence of Def would be intimidating 
or otherwise counterproductive 


8) When jury returns verdict 
9) At pronouncement of judgment and imposition of 
sentence 


Cťs statement of reasons for sentencing decision is 
distinct event and may be in writing per 
As y 5 4 


Sanders v St 13) Def need not be present 
aoe (1975) evidentiary in nature and | 
Ì 215 Wis, 24 16 knowledge relevant to i 
(Ct. App. 1997) 4 
rev'd on other grounds 
223 Wis. 2d 270 (1999) f 
1 
B. See Remote Proceedings, CR 4, for cireumstances 
and requirements when Def may appear by 
telephone or live audiovisual means 
$971,042) C. Voluntary absences in misdemeanor proceeding 
only 
1) Def must authorize own Atty to act on Defs behalf 
2) Leave of Ct mandatory to accept authorization and to 
allow Def’s absence 
8971042) 3) Statute authorizes Ct-accept 
proceedings of a misdeme 
Bi soriaend ation Despite statutory auth 
approve of Defs ab 
testimonial hearing 
4) There are no autho 
felony actions 
D. Absence of Def at ti 
St v Washington ] 
2018 WI 3, 1132, 51 1) Def who refuses to coo 
379 Wis. 2d 58 courtroom procedure 
right to be present 
St v Washington 
2018 WI 3, 152 a. Ct may determin 
379 Wis. 2d 58 but “the best prac 


in a colloquy” 


ug re 


St v Washington 
2018 WI 3, T1 34, 35 
379 Wis. 24 58 

St v Duyer 

181 Wis, 24 826 

(Ct. App. 1994) 


St v Miller 
197 Wis, 24 518 
(Ct App. 1995) 


S v Washington 
2018 WI 3, 9934 35 
379 Wis 2d 58 

Sto Koopmans 

210 Wis. 20670 (1997) 


menman: 


Stv Divanovic 
200 Wis. 24.210 
(Ct App. 1996) 


Recommendation 


St v Haste 
175 Wis. 2d 1 


d then 
jef were 


trial, an 
a though D“ 


3) If Def is present at the beginning of 
pleted a! 


absconds, trial can be com) 
present 


that Def be 


jal requires 
eing swor? 


Beginning of jury tr 
dire and jurors b 


present during voir 
al requires that Def be present 


b. Beginning of Ct tri 
when first witness has been sworn 

4) IfDefhas voluntarily absented self, sentencing 
should not proceed until Def is apprehended and 


returned to Ct 


to be prought to Ct, 
d and be completed, 


5) IfDefis in custody and refuses 
ional right to be 


trial and sentencing may procee 
because Def has waived constituti 


present 


Uncooperative Defin custody should pe escorted 
involuntarily to court for trial and sentencing. If Def 
uncooperative in d 
record by Ct, an 
should be removed fre 


vs 
T eT 
ras ra te n 
3) Afford Def reasonable opportunities to confer wit 
counsel during trial 


4) Summon Def to courtroom at appropriate intervals y 
f with offer to permit Def to remain if behaves 


e See Right to Counsel, CR 3 


F. Clothing of Def 


Estelle v Williams 1) Defs due-process rights violated when Def required 


96S. z fod igh Anii sonha odi 
St Ponds a) to appear at trial in identifiable prison/jail clothing 
150 Wis, 24 673 
(Ct. App. 1989) 
2. Physical Restraints 
Son A. Generally, Def should not be restrained during 
2011 WI App 34, 14 ERS 
331 Wis. 2d 732 i 
aun aol B. Removal from courtroom of disruptive Def | 
863.8 Satan n preferable to gagging, handcuffing, and | 
shackling—use all these procedures with great 
caution n 
Tom “Haste makes waste” 
175 Wis. 2d 1 
(Ct. App. 1993) 
sik eee C. Physical restraints n 
Se 2o, unusual circumstance 
27 Wis. 2d 92 (1965) 
‘St v Miller 1) To maintain order 
2011 WI App 34, 1 5 
331 Wis. 2d 732 
2) To prevent escape 
3) To prevent Def from 
Sulini, 4) Defs Atty and D 


190 Wis, 24 541 (1990) pe 


St v Champlain 
2008 WI App 5, 1 33 
307 Wis. 2d 232 


St v Miller 

2011 WI App 34, 4 11 
331 Wis, 2d 752 

St v Champlain 
2008 WI App 5 

307 Wis. 2d 232 


Harrell v Israel 
672 F2d 632 
(Tth Cir 1982) 


St v Russ 
2006 WI App 9 
289 Wis. 2d 65 
(Anderson, J, 
concurring) 

St v Clifton 

150 Wis, 24 673 
(Ct. App. 1989) 


St v Knighten. 
212 Wis. 2d 833 
(Ct, App. 1997) 
St v Simplot 
180 Wis. 2d 383 
(Ct. App. 1993) 


Recommendation 


ABA Stds—Trial by Jury 
§ 15-3.2(d) (1996) 


US v Van Sach 
453 F3d 694 
(Tth Cir 2006) 


Holbrook v Flynn 

106 S. Ct. 1340 (1986) 
St v Clifton 

150 Wis. 2d 673 

(Ct. App. 1989) 


Recommendation 


TE must be 
5) Determination of restraints in courtroom 


made by Judge, not police 


mine 
6) Even if Def does not object, Ct has duty to deterp 


necessity of restraint, if visible to jury 


T) Shackling may adversely affect Def's credibility as & 


witness 


D. Upon ordering Def restrained 


1) Exercise discretion, consider less restrictive Ti 
alternatives, and state reasons for restraint on r 


2) Attempt to hide restraints from jury's view if possible 


Use “skirt” around counsel table 


3) At request of Defs Atty, give remedial instruction to 
jury to effect: “Such restraint is not to be considered 


in assessing proof and determining guilt” 


If Def is self-represented, give remedial instruction 
and ask during jury selection whether shackles will 
influence verdict 


8. Uniformed Security Personnel 


A. Use of uniformed security officers not inherently 
prejudicial 


B. State basis on record for use of any unusual 
security precautions. 


CR 34: MENTAL DISEASE OR DEFECT 


Pretrial Procedure 
Trial Procedure ..... 
Commitment If Defendant Found N 
Defendant Committed to Institutional Care. 
Commitment on Conditional Release «....... 
Violation/Revocation of Conditional Release, 
Recommitment for Defendants a aig cae NGI 
on or After January 1, 1991... 2 dasscesssretassesuee 
Nonfulfillment of Conditional) Release, 
Recommitment for Defendants Adjudicated NGI 
Before January 1, 1991......nssssssrsisisrsrssrseresetererannnsarerenerensneese 
8. Reexamination of Defendants Adjudicated NGI 

for Offenses Committed on or After January 1, 1991 .. 
9. Reexamination of Defendants Adjudicated NGI 

for Offenses Committed Before January 1, 1991 

is governed by § 971.17(8) .......-.-.. .. CR 34-22 
10. Expiration of Commitment Orders 


DIA WNE 


x 


> 1. Pretrial Procedure 
St v Kazee A. Plea of not guilty by reason of mental disease or 
see E defect (NGI) usually made at time of initial 
(Ct. App. 1995) 
appearance in misdemeanor or at arraignment in 
felony 


1) Although no statutory provision sets date by which 
plea must be made, plea must be entered sufficiently in 
advance of trial to permit not only suitable notice to 
prosecutor but also adequate time for implementation 
of procedures mandated by statute 


a. Ct may reject plea at later stage of proceedings 
upon balancing interests of Def with institutional 


§971.16(2) 
RMC Form CR-270 


. Ct may app 


hree physicians oF 
Def 


oint one to t! % 
xamine 


psychologists, as the Cl’s experts, to & 


and testify at trial 


1) Ct to determine compensation 


a, Cty to pay 
submitted to Ct no later than 10 days 


2) Report must be 
red by Ct 


before trial, or when orde: 
a. Ct to distribute copies of report 


« Defs 5th Amendment rights p: 

that any inculpatory statements 
psychiatric exams inadmissible in 
trial 


to Attys 
rotected by fact 
made during 
guilt phase of 


Def is incapable of expressing understanding of 
advantages and disadvantages of accepting 
medication or treatment and alternatives, OR 


e Def is substantially incapable of applying 
understanding of advantages, disadvantages, 
and alternatives to Dofs condition in order to 
make informed choice as to whether to accept or 
refuse medication or treatment 


KS v Winnebago Cty (In NOTE: Explanation of medically unaccepted 
and unrecognized alternatives not required 


E. If DA or Def hires own expert, report must be 
furnished to opposing side not less than 15 days 


before trial 


peal F. Orders for forced medications under § 971.17 
962 FSupp 1192 
(WD Wis 1996) 


1) Section 971.17 is unconstitutional to the extent that it 
does not require 


a, Finding that inmate is dangerous in confinement 


b. Psychotropic medications are in inmate's medical 
interest given legitimate needs of institutional 
confinement 


c. Showing that less intrusive alternatives are not 
readily available 


d. Periodic review of medication decision 


e GAL not required 


2, Trial Procedure 


§ 971.165 A. Trial is bifurcated, with issues of guilt and 
responsibility addressed separately 


1) First phase identical to ordinary criminal trial 


Recommendation 


§ 971.165(1)(0) 


Stw Weber 
174 Wis. 24 98 
(Ct App. 1993) 


‘Steele v St 
‘97 Wis. 2d 72, 97-98 
(1980) 


f Def’s pleas and that verdict 


of not guilty before 
plea of NGI 


Wis JI-Cr 602 


a. Jury to be informed o! 
to be taken upon plea 
introduction of evidence on. 


b. Give Wis J1-Cr 601 at start of trial; 
at end of guilty phase of trial 
o. Same jury for both pleas except 


of first phase become 


e fone or more jurors 
ors to determine 


unable to serve, remaining jur" 
second plea 

reversed on appeal but 
or Trial Ct vacates 
2nd plea 


e Ifjudgment on 2nd plea 
Ist not, and case remanded, 
judgment as to 2nd plea but not ist, 
may be determined by different jury 


n Defs mental 


d. Experts may not testify, based o! 
to form intent in 


health, on issue of Def’s capacity 
guilt phase of trial 


e. If guilt established on first plea, Wis JI-Cr 
should lore evi introd 


603 


T 
St v Magett d. Ct may direct verdict against Def on issue of meni 


PM ures responsibility if Def fails to present sufficient er 
St v Leach evidence to create a jury question when evidence 
1a m 2d 648, 663-64 viewed in light most favorable to Def 
Skee ©, Although an expert may be helpful, favorable expert 
363 Wis, rey testimony is not a prerequisite to finding a mental 
St v Magett disease or defect 
2014 WI 67, JY 41-44 
355 Wis. 24.617 
SoTL) £ Ct must inform jury of effect of NGI verdict 
e Def will be committed to custody of DHS and 
placed in appropriate institution unless Ct 
determines Def would not pose danger to self or 
others if released under Ct-imposed conditions- 
in lieu of criminal sentence or probation 
i) £. If Def NOT found NGI, Ct must enter judgment of 
conviction and impose or w 
Lor) . If Def found NGI, 
§971.165(2) 
St v Koput 
142 Wis. 2d 370 (1988) 
$971,166) 


St v Lindh 
161 Wis, 2d 324 (1991) 


Stv Lindh 
161 Wis. 2d 324 (1991) 


§ 971.165) 2 


3) 
4) 
St v Weber 
174 Wis. 24 98 5) 
(Ct. App. 1993) 
Enis v DHSS 
962 FSupp 1192 6) 


(WD Wis 1996) 


is of mental condition of Def at 


May include diagnos! 
f offense charged 


time of commission © 


Def to appreciate 


nion as to ability of 
quirements 


May contain opii 
‘conduct or to conform to ret 


wrongfulness of 
of law 


May contain opinion on whether Def needs medication 
or treatment and whether Def not competent to refuse 
medication or treatment 


Evidence too highly prejudicial at guilt phase may be 
admissible at second phase, particularly if new jury 


ef needs medication 


May contain opinion on whether D: 
competent to refuse 


or treatment and whether Def not 
medication or treatment 


RMC Form CR-271 3. Commitment If Defendant Found NGI 


A. Ct must enter initial commitment order | 
after judgment 


§971.17(2) 
hearing held as soon as practicable 


1) If Ct unable to determine whether Def to be committed 
under institutional care or on conditional release 
immediately after trial, Ct may adjourn hearing and 
order DHS to conduct predisposition investigation 
using § 972.15 procedure, supplementary mental 


examination, or both 


ssaa a. Ifsupplementary mental examination ordered, Ct 
may appoint one or more examiners having 

specialized knowledge determined by Ct to be 

appropriate to examine and report on iti 

Def 


b. In lieu of appointing e 


ò § 971.1712 


§971.17(2)) 5 


§.97L.17(2)0) e 


§9TLINZE) 


§ 971.172) 
j §971.17(2)(@) 
f 
f 
§ 971,178) 
l 
| 


B, Commitment order must specify 
or conditional release 


1) Ct may consider, 


g. Costs of examination paid by Cty upon order of Ct 


as part of costs of action. 4 


h. Within 10 days after examiner's report filed, Ct 
Witt hold hearing to determine whether ay 
commitment to be institutional care oF conditio: 


release 


institutional care 


without limitation 


Nature and circumstances of crime 
ent mental condition 


a 
b. Defs mental history and pres 
c. Where Def will live 

d. How Def will support self 


e. What arrangements available to ensure Def has 
access to and will take necessary medication 


beyond 


St v Wood 


2010 WI 17, 11 34-38 


323 Wis. 2d 321 


§ 971.171) 

St v Fugere 
2019 WI 33, 147 
386 Wis, 24 76 


Stv Yakich 
2022 WI 8 
400 Wis. 2d 549 
Stv CAJ 

148 Wis. 2d 137 
(Ct. App. 1988) 


§971.17(3)(a) 


yusness finding 
ry Boding i implicit in § 971.173) 


D. Period of commitment 


1) If Def found NGI for felony committed on or after July 
80, 2002, Def committed to DHS for period not 
exceeding maximum term of initial confinement (not 
including extended supervision) that could be imposed, 
plus term of confinement authorized by any applicable 
penalty enhancement statutes 


a. For Def found NGI for felony committed before July 
30, 2002, apply formula for misdemeanors in 
para. 2) below 


2) If Def found NGI for misdemeanor, Def committed to 
DHS for period not exceeding two-thirds maximum 
term of imprisonment that could be imposed, including 
periods authorized by any app! 

enhancement statutes 


found NGI for felony) 
by petition 


4) In multiple offense si 
commitment is define 


4, Defendant Co: 


A. Ct must commit Def 
finds by clear and co: 
conditional release o 
risk of bodily t 


property damage 


ace Def in Winnebago OF Mendota 


Tee B. DHS must pl 
Mental Health Institutes 
51: f | 
gene D DHS, with approval of committing Cy and Cty Dept 
under § 61.42 or § 61.437 may transfer care an | 


custody of Def to that Cty Dept 
a. Transfer subject to § 61.35 (See Probate, 
Mental Health Benchbook, 


Guardianship and, 


b 
| MH 8) 
971. 
ees C. If Def not subject to Ct order finding Def not 
2010 WI17 competent to refuse medication or treatment and if 
‘823 Wis. 24.521 institution determines Def should be subject to such 
Ct order 


Ct motion for hearing on 


1) Institution may file with 
nt to refuse medication or 


whether Def not compete’ 
treatment 


a, Notice to Def, Defs Atty, and DA 


medication or 
y developmental 


alternatives explained, 


§971163) D 


St v Wood 
2010 WI 17, 19 34-38 
323 Wis. 2d 321 


S atoa 4) Periodic review of involuntary order required 
323 Wis, 2d 321 


§971.17(3)() 5) Report on which motion based must accompany motion 
and notice of motion and must include statement 
signed hy licensed physician that asserts 


a. Def needs medication or treatment 


b. Def not competent to refuse medication or 
treatment 


e Statement to be based on examination of 
individual by licensed physician 


6) Hearing must be held within 10 days after filing of 
motion 


a. Evidentiary hearing held before Ct unless DA, Def, 
and Defs Atty waive opportunity to present 
evidence 


b. Ifall waive, summary hearing held based on report 
accompanying motion 


c. At request of Def, Defs Atty, or DA, hearing may be 
postponed up to 20 days after motion filed 


§ 971.17(7)(@) d. On approval by Ct for good cause, testimony may be 
received on record by telephone or live AV means 


7) State must prove Def not competent to refuse 
medication or treatment by clear and convincing 


evidence 


§5137(9) D. Conditional transfers or discharges 


1) If director of institution to which Def committed judges 
Def not in such condition as warrants return to Ct but 
in condition to receive conditional transfer or discharge 
under supervision, director must report to DHS, 
committing Ct, and DA of Cty where Ct located, reason 
for such judgment 


a. If Ct does not file objection within 60 days after 
date of report, director may conditionally transfer 
Def to legal guardian or other person subject to 
rules of DHS and DOC 


CR 34-11 
(2023) 


a 


§51.37(10) E. Home visits and leaves of absence 
ant home 


treatment facility may g" 
oses for 


1) Director of State 
ducation purp 


visit or leave for employment or © 
up to 15 days 
DOC of intent to 


a, Must notify committing Ct and 
days before 


grant home visit or Jeave at least 20 
departure of Def from facility 


971.17 same as 
person (see 


Guardianship, and 


$5161 F. Rights of Defs committed under § 


Patients’ Rights in Probate, 
Mental Health Benchbook, 


1) Persons committed or transferred under § 51.35(3) or 

§ 51.37 or Ch 971 or Ch 975, or detained or commit 
and transferred to hospital may be 

y : Jocked facilities in 


b. May also be locked in rooms on unit-wide or facility- 
wide basis as emergency measure as needed for 
security 


+ May only be authorized by director of unit or 
facility or designee and to be approved within 
one hour after it is authorized by director of 
MMHI or designee 


+ Emergency isolation order may only be in effect 
for time needed to preserve order while dealing 
with situation and may not be used as substitute 
for adequate staffing 


© Status of each patient must be reviewed every 
30 minutes 


e Ifpatient in room without toilet, must be given 
opportunity to use one at least once every hour 


c. Each unit in maximum security facility at MMHI 
and in facility specified under § 980.065 must have 
written policy covering use of isolation that ensures 


toilets in 


o not have 
portunity 


Teast once every hour, or more 


medically indicated 


— Except persons who d 
room must be given op 


detained 


i MMHI, or patient 
in legal 


5L 
S5LSIOO) 5) Patient at Goodland Hall a 
or committed under Oh 980, or patient who isin 
custody of or under supervision of DOC, may be subject 
to video surveillance or filmed or taped without 
consent, except not in bedrooms or bathrooms without 
consent unless patient is engaged in dangerous OT 


disruptive behavior 


i Stv Skomfer 
Ie 24304 a. Defis considered a prisoner within the meaning of 
i App. 1993) § 940.20(1) (battery by prisoner) 
; $5161 
i G. Def committed under § 971.17 may pring suit for 
damages 


1) Patient whose rights protected who suffers damage as 
eeu of unlawful denial or violation of rights may 
a z action against person, State, or any political 
S vision that unlawfully denies or violates right 


a. Patient recover actual dama; 
y ges and exemplary 
damages of not less than $100 for aerator 
an reasonable actual Atty fees 


ns 
Nee Kee 


a. May, in same action, seek damages and recover 
costs and reasonably actual Atty fees if patient 


prevails 


4) Use of grievance procedure NOT a prerequisite to 


bringing action 


RMC Form R275 5. Commitment on Conditional Release 


A. Ct must order conditional release unless Ct finds by 
clear and convincing evidence that release would 


pose significant risk of bodily harm to Def or others 
or of serious property damage 


§ 971.170) 


Bala B. DHS and Cty Dept under § 51.42 in Cty of Defs 
a i residence must prepare plan that identifies 
treatment services, if any, that Def to receive in 


community 


1) Plan must specify who will be responsible for providing 
identified treatment and services 


§971.17(3)(d) 2) Plan must be presented to Ct for approval within 21 
days after Ct finding that Def appropriate for 
conditional release 


a. Unless DHS, Cty Dept, and Def request additional 
time 


§971.17(3)(e) C. Conditional release places Def in custody and 
control of DHS 


1) Bublect to conditions set by Ct and rules established by 


D. Before releasing Def, Ct must notify municipal 
Pallop dept and Cty sheriff for area where Def to 
reside 


1) Does not apply if written statement waivi 
notified submitted eigen 


6. Violation/Revocation of Conditional Release, rt 
Recommitment for Defendants Adjudicated NG 
19) 


n or anu: 1. 


A. Violation of conditional release 


BS) 1) TEDHS alleges Def violated condition or mA Dy safety 
requires that conditional release be revoked, Def may 
be taken into custody under DHS rules 


robable cause 


DW Apon 12 2) DHS “shall submit” statement showing P 
389 Wis. 94257 for detention and petition to revoke order for 
nye A conditional release to committing Ct and regio office 


of SPD within 72 hrs after detention, excluding 
Saturdays, Sundays, and legal holidays 


| 

| 

l K ja A | & DHS may detain Def in jail or hospital, center, OF 
| sy facility specified by § 61.15(2)(d) 
| r 


alleged 


§971.17(7m) 

St v Klappe 

2021 WI App 5, 11 16- 
27, 395 Wis, 2d 743 


St v Mahone 
127 Wis. 24 364 
(Ct. App. 1985) 


§ 971.17(3) (1987-88) 


b. Order Def placed in Winnebago: or MMHI until 
expiration of commitment or until again 
conditionally released 


4) Postdiaposition relief may be sought by 


a. Postdisposition motion addressing issues not 
previously raised, such as judicial bias, or 


b. Direct appeal to address sufficiency of the evidence 


or issues already raised 


C. Minimum requirements of due process in 
reyocation/recommitment hearings are 


1) Initial hearing to justify detention pending final 
commitment hearing 

2) Written notice of violation 

3) Disclosure of evidence against Def 


4) 
witnesses and evi 


5) Right to confront 
a. Unless Ct find: 
6) Neutral and deta: 


Written statement 
on and reasons fo 


been imprisoned 


others requires that conditional 


b. Safety of Def or 


release be revoked 


ef rocommitted to DHS 


2) Ct must immediately order D 
o only in accordance 


discharge or releas 


a. Subject to 
17(2) (1987-88) 


with § 971. 
b. See Reexaminat! 


ion, Sees. 8 and 9, below 


Stv Mahone 

127 Wis. 24 964 B. Minimum requirements of due process in 
(Ct. App. 1985) revocation/recommitment hearings are 
Initial hearing to justify detention pending final 


L 
commitment hearing 


2) Written notice of violation 


3) Disclosure of evidence against Def 


4) Opportunity to be heard in person and to present 


witnesses and evidence 


5) Right to confront and cr 


oss-examine adverse witnesses 


b, Most recent release petition denied, 
©. Most xecent order for conditional 1 


2) Director of facility at which Def placed may file petition 
for conditional release on Defs behalf at any time 
SOTLIAAN) 3) Application made to committing Ct with notice to DA 


a. If Def files timely petition without Atty, Ct must 
serve copy on DA and refer to SPD for 
determination of indigency and appointment of Atty 

b. If Def petitions through Atty, Atty must serve DA 

eco) 4) Within 20 days after receipt of petition, Ct must 
appoint one or more examiners to examine Def and 

furnish written report of examination to Ct within 30 

days after appointment 


B. Hearing procedure 


§97L17(Ha) 1) Committing Ct must conduc 
§97117(4)(a) 2) No right to jury trial 


3) Hearing must be hi 
appointed examiner 


a. Def may waive 


St v RAR i 
E b. Failure of Ct to 


(Ct. E 
One discharee romi 


§ 9711TA) 


§971.17(7)(b) 


© Present and cross-examine witnesses 
d. Have hearing recorded by Ct reporter 


„ psychologist, OF 


EE) C. Exa tion of Def by phy! 
expert of Def's choice 


j examiner at 
1) Upon motion of indigent, Ct must appoint exami 
public expense 

e access to 
2) Examiner for Def or DA must have reasonable a 


Def for examination, and 


ds 
a. Access to Defe past and present treatment recor 


g 
g 
= 
Š 
Š 
È 
z 


b. Access to Defs patient health-care records 


Fan, 3) No testimony regarding mental condition of Def 
received from physician, psychologist, or expert 
summoned by Def unless | 


to DA not less 


a. Report of examination transmitted 
than 15 days before trial, and 


menyat 


b. Prosecution afforded opportunity to examine and 
observe Def if such opportunity seasonably 
demanded 


4) No testimony regarding mental condition of Def 
received from physician, psychologist, or expert 
summoned by State unless 


a. Written report of examination of Def transmitted to 
Defs Atty not less than 15 days before trial 


§971.17(4)(¢) Š i 

PAAD Bondal J) D. Sole issue is Defs dangerousness to self or others 
192 Wis. 2d 800, 633 

(1995) 

see also Foucha v 

Louisiana 

112 50t 1780 (1992) 


1) State bears burden to show Defs continued 
dangerousness by clear and convincing evidence 


2) Ct may consider, without limitation 


§971.17(4)(@) 


§ 971.17(3)(e) 


§971.17(5) 


b. 


bi 


E. Two possible dispositions 


1) Order Def conditionally released 


a. 


. Nature and circumstances of crime 


. How Def will support self 


Def’s mental history and present mental condition 


Where Def will live 


What arrangements made to ensure Def has access 
to and will take necessary medication 


What arrangements possible for treatment beyond 
medication 


DHS and Cty Dept under § 51.42 in Cty of residence 
of Def must prepare treatment and service plan, if 
any 

Plan must specify who is responsible for providing 
treatment and services identified 


Plan must be presented to Ct for approval within 60 
days after Ct finds Def appropriate for conditional | 
release | 


e Unless DHS or Cty Dept and Def request 
additional time 


_ Ct must notify police dept and sheriff where Def to 


reside of conditional release unless notice waived in 
writing 


2) Recommit to DHS 


ime 


F. Petition for termination 


1) Def on conditional release, or DHS on Defs behalf, may 
petition for termination of order atominen rart 


a, May not be filed unless at least 6 


o 


toDA k 


notice 


e to committing Ct, 
Atty, ct must 


ion mad! 


2) Appl 
ithout 
If Def files timely petition Witter for 
À and rofer to SPD FOr of atty 


a 
ore copy on of indigency and apPoin 
b. If Dof petitions through Atty, Atty must serve DA 
3) Ct must determine petition a8 timely a8 practicable 
4) Ct hearing only, no right to jury 
Jf or others 


is Def's dangerousness to 8° 


Stv Randall (Randall 1) 5) Sole issue 


192 Wie, 24 800, 833 
(1998) 


auwe 


a. State bears burden by clear and convincing egs 
evidence to show Defs continued dangero" 


6) Ct may consider, without limitation 
es of crime 


EF PRESENCE/ 


a. Nature and circumstane 
dition 


b. Defs mental history and present mental co! 
ase 


MENTAL 


c. Defs behavior while on conditional rele: 


d. Where Def will live 


e. How Def will support self 


£ What arrangements available for treatment and 
other required services after termination 


$871.17) 9. Reexamination of Defendants Adjudicated NGI 
for Offenses Committed Before January 1, 1991 


is governed by § 971.17(8) 


$ 971.17(2) (1987-88) A. Committed Def or DHS may petition for release 


1) Application made to committing Ct 


St exrel Gebarshi v 2) Ct trial or jury of six available 


Circuit Ct 
80 Wis. 2d 489, 491 
(1977). 


8) Notice to DA 


CR 34-22 
(2023) 


B. Hearing 


17(2) (1987-88) 1) Sole issue 


is Defa dangerousnoss to self or others 
St ex rel Gebarski 
vance 


80 Wis, 24 489 (1977 
| St v Randall 

(Randall 11) 

2011 WI App 102, $15 


336 Wis. 2 
i d 
randall (Randali I) . State bears burden to show Defs continued = 
) Wie, 2488 anpecsUnauad by clear, satisfactory, and convincing 
(Ct. App. 1998) evidence 
Stv Randall b. Ct may consider factors set forth in § 971.17(4)() 
(Randall IT) 
2011 WI App 102, 11 15- (2009-10) 
16, 336 Wis. 24 399 
§51.20(16) 2) No hearing before 30 days after original commitment 
3) Hearing at Ct’s discretion if request between 30 and 
120 days after filing 
a. Ct, within 24 hours, must order examination to be 
completed within 7 days by appropriate Cty Dept | 
z 
4) Hearing must be held on petition for reexamination 3 
filed more than 120 days after last hearing on mental 
condition 
a. Held within 30 days after receipt of petition 
5) Testimony may be received by telephone or live AV 
means 
a. If Ct approves for good cause 
$971.17(2) (1987-88) C, Three possible dispositions 


1) Order Def’ discharged 


2) Order Def released 


Ct may impose conditions 
pt and Cty sheriff 


yolice de 
unless 


| release 


icipal p 


b. Ct must notify mun! 
of conditions 


ere Def to reside 
ved in writing 


whi 
notice wail 


3) Recommit to DHS 


ommitment Orders 


10. Expiration of C 


mmitted before Jan. 1, 


$972.17(0 (1987-89) A. Persons whose offense co! 
1991—When maximum period for which Def could 


have been imprisoned if convicted of offense Fi 
charged has elapsed, Ct must order Def discharge 


D 

2 

$ 

È 1) Subject to right of DHS to proceed against Def under 

= Ch61 

2 2) Ot may order DHS to proceed under § 51.20 

$ a. See Probate, Guardianship, and Mental Health 


Benchbook, MH 1 for § 51.20 involuntary 
commitment procedure 


B. Persons whose offense committed on or after Jan. 1, 
1991. When maximum period for which Def could 
have been imprisoned if convicted of offense 
charged has elapsed, Ct must order Def discharged 


§ 971.176) 


1) Subject to right of DHS or appropriate Cty Dept to 
proceed against Def under Ch 51 or Ch 55 


a. Ct may order DHS or Cty Dept to proceed 


2) At least 60 days before expiration of commitm« 
oie ent order, 


a, Committing Ct 
b. DA 
c. Appropriate Cty Dept 


CR 34-24 
(2023) 


CR 35: MISTRIAL 
Motion Directed to Sound Discretion of Court... 


Js 
2. Before Declaring a Mistrial, Consider Alternatives 
3. Potential Grounds for Mistrial... ser 
4. Before Granting Mistrial, Consider Whether Double 
Jeopardy Will Bar State from Retrying the Case sses CR 35-3 
1. Motion Directed to Sound Discretion of Court 
StuRoss A. Ct determines whether, in light of whole 
pet AE proceeding, claim of error sufficiently prejudicial 
to warrant new trial 
Stu Niewbarat B. Ct may conduct or allow voir dire of juror(s) to 
a. een: determine potential prejudice 
2. Before Declaring a Mistrial, Consider 
Alternatives 
So A. Not all errors warrant mistrial; “the law prefers 
191 Wis. 2d 501, 506, less drastic alternatives, if available and practical” 


512 (Ct. App. 1995) 


St v Copening 1) Continuance 
100 Wis. 2d 700 (1981) 


St v Moeck 2) Curative ins 


St v Troka 3) Withdraw 


3. Potential Ground: 


Am Fam Mut Ins Co 
v Shannon 
120 Wis. 2d 560 (1984) 


St v Broomfield 
223 Wis. 2d 465 (1999) 


St v Nienhardt 
196 Wis. 2d 161 
(Ct. App. 1995) 


St v Faucher 
227 Wis. 2d 700 (1999) 


2) Unauthorized view of scene 


i 3 f Ta 
3) Exposure to extraneous information not in reco 


7 í A ch 
4) Communications or contacts with parties, witnesse 
or Attys 


5) Familiarity with parties, witnesses, or Attys 


6) Reading published articles about case 


C. Defense misconduct 


1) Improper questioning 


St v Fencl 
109 Wis. 24 224 (1982) 
limited by 

St v Sorenson 

143 Wis. 2d 226 (1988) 
St v Jaimes 


St v Debrow 
2023 WI 54 
408 Wis. 2d 178 


St v Seefeldt 
2003 WI 47, 1 19 
261 Wis. 24 383 


sterile 


5) Bliciting testimony alluding to Defs prior criminal 
history 
4. Before Granting Mistrial, Consider Whether 
Double Jeopardy Will Bar State from Retrying 
the Case 
A. Unless Ct finds “manifest necessity” to terminate 
trial over Def’s objection, State is barred from 
retrying case 
1) “Manifest necessity’ means a “high degree” of 
necessity r 


2) Before deciding that 
mistrial, Ct shor 


a. Give parties 
consider less di 


Stv Alvarado 
2017 WI App 53, 11 13- 
15, 377 Wis. 2d 710 


2) Improper conduct of Def or counsel provokes mistrial 
and there is nO alternative 


3) Defs introduction of prejudicial evidence, not yet 
and there is 2° alternative 


ruled admissible by Ct, 


ary—and retrial 
hen Def objects to mistrial and: 


C. Mistrial not manifestly necessi 
barred—w! 


1) State seeks mistrial to gain unfair advantage over 


Def or to avoid itta 


St v Moeck 
2005 WI 57, {9 37, 43 
280 Wis. 2d 277 

St v Seefeldt 

2003 WI 47 

261 Wis. 2d 383 

St v Troka 

2016 WI App 35, 19 28- 
32, 369 Wis. 2d 193 


St v Copening 

100 Wis. 2d 700 (1981) 
Stv Jaimes 

2006 WI App 93, 11 7-8 
292 Wis. 2d 656 

St v Bunch 

191 Wis. 2d 501, 507 
(Ct. App. 1995) 


In general, manifest necessity test does not apply, 


j and Double Jeopardy Clause does not bar retrial, 


when Def successfully moves for mistrial based on 
reasons other than prosecutorial overreaching or 


laxness 


CR 36 
OTHER TRIAL PROBLEMS 


Pe pp 


Last-Minute Motions for Adjournment 


Stipulation by Def to Element of Crime.. 
Motion to Dismiss at Close of State’s Case .......... CR 36-4 


Colloquy with Def about Testifying or 
Not Testifying 


Motion to Dismiss at Conclusion of 
All the Evidence 


Questioning by the Court.......-.-s:ccrssessscsesseseneets ... CR 36-5 
Sidebar Conferences ..........s-sesesesererseete eee 


r 


OTHER TRIAL PROBLEMS 


103 WI App 252, 4 49 
Wis. 2d 694 


St v Fink 
195 2 
(Ct. App. 1995) 


St v Wallerman 
203 Wis. 2d 158 
(Ct. App. 1996) 
overruled in part by 
St v Veach 

2002 WI 110, | 124 
255 Wis. 2d 390 


Old Chief v US 
117 SCt 644, 647 (1997) 
St v Veach 

2002 WI 110, 4124 

255 Wis. 2d 390 


St v Alexander 
214 Wis. 2d 628, 651 
(1997) 


0, 339-40 


1. Last-Minute Motions for Adjournment 


A, Ct has discretion whether to adjourn 


B. Witness unavailability 


1) 3 factors to consider 


Actual surprise that could not have been foreseen 


b. Whether contradictory or impeaching evidence can 
be obtained within a reasonable time 


Whether denial of adjournment will be prejudicial 


C. Def’s request for new counsel, see CR 3, Counsel 


2. Stipulation by Def to Element of Crime 


A. When Def offers to concede element of offense to 
avoid introduction of other acts evidence (referred 
to as Wallerman stipulation), Ct and State have 
discretion whether to accept such concession, even 
if stipulation complies with Wallerman four-part 


test 


B. When evidence of prior conviction is necessary 
solely to prove element of prior conviction (a Defs 
status), Ct and State cannot refuse Def's offer to 
concede prior conviction 


Same rule applies in OWI context for evidence of Defs 
prior convictions, revocations, or suspensions under 
§ 343,307(1) 


CR 36-3 


i 


972.10(4) 


St v Duda 
60 Wis. 2d 431, 439 
(1973) 

Si v Scott 
2000 WI App 51, ¥ 12 
234 Wis. 2d 129 


St v Scott 
2000 WI App 51, 19 
234 Wis. 2d 129 


St v Gebarski 
90 Wis 2d 754 (1979) 


3. Motion to Dismiss at Clo 


4. Colloquy with Def about Testifying or Not 


se of State’s Case 


te’s 
A. Motion must be denied if, considering Sta 
evidence in the most favorable light, ar EEES 
adduced, believed, and rationally consi i Asabi 
sufficient to prove guilt beyond a reasonable 


but should decide 


ruling, 
x to present 


B. Ct should not reserve 
ides whethe: 


motion before Def deci 

evidence 

challenge denial of motion on 

uces additional evidence; if Def 
nce is 


y of the evide 
sented, not just 


C. Def waives right to 
appeal if Def introd: 
presents evidence, sufficienc, 
determined on all the evidence pre 


the State’s 


Testifying 


972.104) 5. Motion to Dismiss at Conclusion of All the 


Evidence 
SERS an tite Same standard applies as on a motion to dismiss at the 
À close of the State's case, but Ct considers all the credible 


evidence, not just the State's 


6. Questioning by the Court 


St v Carprue i ; i 
SWIVAN Trial Ct may ask questions to clarify, not to advocate 
274 Wis. 24 656 


7. Sidebar Conferences 


Stv McDowell A. Appellate courts discourage sidebar conferences, if 
a re 203 no contemporaneous record is made 


CR 37: THE SENTENCING HEARING 


PIDAN 


Wis JI-Cr SM-34 


Wis Const art I, § 9m 
§972.14(2m) 
§ 950.04(1v)(L), (m) 


(Ct. 5 
aff'd 210 Wis. 24 670 
(1997) 


St v Divanovic 
200 Wis. 2d 210 
(Ct. App. 1996) 


Conducting the Hearing... 

Habitual Criminality (Repeater) Penalties . 
Persistent Repeater . 
Exercising Sentencing Discretion 
Read-Ins......... 
Presentence Reports 
Stating Sentencing Decision 
Pronouncing Sentence for Fe 
12/31/99 and Misdemeanors Committe 
9. Sentence Credit. 
10. Restitution 
11. Judgment of Convictioi 
12. Notice of Right to Appeal 
13. Stay of Execution........... 
14. Return of Seized Property 
15. Reconfinement 


1. Conducting the Hearing 


lonies Committed After 
d After 2/1/03 


A. Ct must inquire whether DA complied with 
consultation requirements of victims’ rights la 


(See CR 1) 


B. Def must be present or any pi 
to appear by telephone oF live: audis 


But Def may waive by con 
despite Ct’s warning ity 


C. Def has right to co 


D, Establish rep: 


THER TRIAL 
‘ROBLEMS 


NG 


ING 


SENTENCH 
HEAR 


— 


FF PRR RENC, 


MENTAL 


s Atty i 


DA, Def, and Def 


Sy. +. PSI must be available to DA, Def, ant 
Saia P Pa ro sontencing; thereafter confiden 
152 Wis 
Ci App. 1 
rections, additions, deletions 


1) Ask for cor 
2) See Sec. 6 below 
ment on any 


_ DA, Def’s Atty, and Def may make state 
t > the sentence 


§972,14@) 

matter relevant to 
$972.14(8) H. Statements by others 

ian ceased 
Wis Const art I, § 9m 1) Ct shall allow victim or family member of det areren 
Peg i G victim to make statement or submit written Sv 
to be read in Ct 
i tive 

§ 895.4502) 2) Ct may allow others, including a service e it 
Sen i e conduct, to make o! 
EE in eases involving abusive co: 
(Ct. App. 1990) statements 


3) All statements must be relevant to sentencing 


Wis Const art I, § 9m 4) Ct may restrict Defs view of victim 
St v Payetie 
2008 WI App 106, 11 51— 
59, 313 Wis. 2d 39 

5) Investigating officer breaches plea agreement by 


St v Matson 
epi Ane a requesting longer sentence than DA 
See. T: 6) Wounded officer speaking as victim does not breach 
SD EOE plea agreement 

SCR 60.04(1)(g) & cmts i 

Se OP) Eat I. Judge to consider all information properly 

abil presented on notice with opportunity to be heard 
2019 WI 51 

386 Wis, 2d 703 

Si v Sko i i 

Atoll p J. Quasi-administrative setting in which many trial- 
(Ct. App. 1989) like procedural safeguards do not apply 

Stu Scherreiks i 

153 Wis. 2d 510 1) Rules of evidence (other than Ch 905 privileges) do not 
(Ct. App. 1989) apply to sentencing 


CR 37-2 
(2024) 


St ee rel Le Febre v Israel 2) Def has due-process right to be sentenced on basis of 
rotten trite accurate information f 
2001 WI App 245 ait 
248 Wis. 2d 162 b $ 


St v Rush 

= One ee 3) Exelusionary rule not applicable 

(Ct. App. 1988) 

§972.14(2) K. Ct must inquire of Def why sentence should not be 
pronounced 


L. Exercise discretion, see Sec. 4, below 


St v McReynolds M. Pronounce judgment and impose sentence, see Sec. 
2022 WI App 25 
202 Wis, 24 175 Cyne 
pet for rev denied 
pa see) N. State reason for sentencing decision in open court. 
SWI Apa5 See Sec. 7 below 
402 Wis. 2d 175 
pet for rev denied 


1) Unless Ct determines not in Defs i 
p reasons in Defs prese 


2) Ifnot stated in op 
writing 


§973.176(1) O. Inform convicted 
possession of firea 


§973.0335 P. Inform convicted fe 


conviction is for v 
§ 941.291 (1)(b) 


§ 913.04119) 


§ 165.77(4) 


§973.12(1) 


§ 939.62 
St v Hopkins 
168 Wis. 24 802 (1992) 
St v Wittrock 
119 Wis, 2d 664 (1984) 


§973.12(1) 

Stv Farr 

119 Wis. 2d 651 (1984) 
§ 346.6502) 

Stv Wideman 

206 Wis, 2d 91 (1996) 


St v Flowers 
221 Wis, 2d 20 
(Ct. App. 1998) 


2. Habitual Crimin: 


enalties 


ality (Repeater) P 


y conviction or 3 
in 5 years preceding 


uires a felon: 
ime in actua con! 


A. Enhancer req 
misdemeanor convictions 
current crime, excluding ti 
serving a sentence 

1) “Serving a sentence” includes time spent on & parole 


hold 
2) Convictions under Chs 341-849 


for enhancement 
41-349 can be enhanced by 
341-849 


cannot be used a® basis 


3) Crimes under Chs 3: 
convictions not under Chs 


r69] must be 

jon of Def or by 
before imposition f 
earing) 


B. Repeater status under § 973.121 


established by person: 
evidence at sentencing 
sentence (if not establishes 


Jef whether Def admits 


al admissi 
hearing 
d at plea hi 


to repeater 


Uncertified copy of prior judgment of conviction 


St v Saunders d. dial of 
2002 WI 107 ffice, but certified judgment of conviction 

l may suffice, pin a 
PEEL) remains best evidence 
St v Bonds e CCAP report (from WOCA website) may not be il 
2006 WI 83 usod | 


292 Wis. 2d 344 

Witte v US C. Enhanced penalties for habitual criminality do not 

URS Te violate double jeopardy as additional penalties for 
earlier offense 


D. 3-strikes law is not cruel and inhuman and does not 


St v Block 
222 Wis, 24 586 
E abridge separation of powers or violate equal 
oe ee ? protection, nor is it arbitrary in creating a class of 
205 Wis. 24 423 offenses 
(Ct. App. 1996) 
St Latin E. 2-strikes child sex offense law (§ 939.62(2m)) does 
=a Wis. eae not offend substantive due process 
affa, 2003 WI 7 
259 Wis, 2d 13 
$939.62 F. Habitual criminality (repeater) statutes do not — 
gees authorize Ct to impose 2 separate tences f 
119 Wis. 2d 612 (1984) offense; impermissible to i 
‘St v Upchurch offense and the other re; 
| 101 Wis. 2d 329 (1981) 
St v Harris 1) Sec, 939.62 inapplical 
noma a, sentence greater than: 
offender 
St v Martin G. Repeater allegation ca 
162 Wis. 20 885 (1993) entered not guilty ple 


that does not contain 


1) Ifrepeater allegation 
reappear in informati 


H, “Prior conviction” foi 
provisions occurs upo 
before sentencing 


§ 973.01(2)(0) 
nske 


§:973.0172) 


§973.0170)(2d) 
§973,017(2)(ag) 
§ 973.017(2)(ake) 
§973,017(2)(b) 


Bastian v St 
54 Wis, 2d 240 (1972) 


increases 


J. Enhancer 
Il length of enhance 


and overa! 
§ 973.01(2)(c)1. not applic: 
K. Repeat criminality (§ 989.62) 0 
subsequent drug offense 
applied, but not both 


3. Persistent Repeater 


A. Ct must make own finding 
comparable to Wis serious fel 


4. Exercising Sentencing Diser 


A. Proper considerations 


able to 


j second or 


(g 961.48) enhance! 


that out-of-state ©) 


jony 


etion 


rime is 


A 


St v Von Loh 
157 Wis. 24 91 
(Ct. App. 1990) 


Stv Frey 
2012 WI 99 
343 Wis. 2 358 
St v Leitner 
2002 WI 77 
253 Wis. 24 449 
Stv Von Loh 
157 Wis. 2491 
(Ct. App. 1990) 


St v Schordie 
214 Wis. 2d 229 
(Ct. App. 1997) 


4 


b. Offender needs correctional treatment availal 
only if confined (community rehabilitation 
exhausted) wh wie OTE gk ¥ 

WOT Cow we 

©. Undue depreciation of seriousness of crime if 

probation granted 


Other factors 


a. Read-ins, see Sec. 5., below 


b. PSI, see Sec, 6., below 

History of criminal offenses, including pending 

charges 

d. History of undesirable behavior patterns, including 
dismissed, uncharged, or unproven offenses or facts 


underlying expunged offenses, and including 
conduct for which Def was acquitted, if relevant 


è. 


Acts resulting in prob; 
result in convictio: 


f. Def personality, 
g. Vicious or aggravate 
Degree of Defs 


nt inform: ation 


Wis Const art 1, § 9m Jf victi: their relatives pres 
Stes; b; o. Ifvictims or their re p sent 
220 Wis, 24 720 regarding victim's good character, Def may Pre’ 
(Ct. App. 1998), aff'd, victim’s criminal record 
227 Wis. 24 495 (1999) 
be relevant 


e Victim's character, good or bad, may 


. Rehabilitative needs of victim 


s and 


$972.15) q. History of Juv delinquency adjudication: 
contacts short of adjudication 


St v Loomis 
S vienam M 
EA 


St v Loomis 
2016 WI 68, 9 74 
371 Wis. 2d 235 


St v Loomis 
2016 WI 68, 19 93-95 
371 Wis. 2d 235 


St v Loomis 
2016 WI 68, 199 
371 Wis, 24 235 


Si v Samsa 
2015 WI App 6, Y 13 
359 Wis. 24 580 


Sucve 
153 Wis. 2d 145 
(Ct. App. 1989) 


e Caution: Ct must consider that COMPAS merely 
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